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Abstract: The civil law of the Republic of Kazakhstan establishes tangible and intangible benefits among the
objects of economic activity. The range of these benefits is diverse. These include: things, money, securities, other
property, including property rights, works and services, protected results of intellectual activity and equated means of
individualization, intangible benefits. Securities constitute a special category of things in civil law. In a developed
economy, not only things become the object of commaodity turnover, but also property rights, including securities issued
in special documents. The main feature of these documents is the close, inextricable connection of the rights expressed in
them with the documentary form of their fixation. This role of a security is determined by the presence of a number of
properties, which makes it distinctive from other legal documents, which also confirm the subjective civil rights of their
holders, owners. The article examines the process of formation of the securities market in the Republic of Kazakhstan,
the process of creating a legislative framework, a clear reflection in the legislation of the legal nature of the securities
market, the specifics of the securities market, which are the sphere of formation of demand and supply of securities. The
history of the emergence and formation of the securities market is touched upon. The characteristic legal features of
securities are noted: properties, form, civil status.
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The development of market relations in Kazakhstan is associated with the development of the
institution of securities, an increase in their turnover and legal support. They are used for crediting,
making payments, mobilizing free funds and for the participation of broad segments of citizens in
entrepreneurial activities. A security is an object of civil law relations, property that allows
transactions to be made. Therefore, a security is an object of proprietary rights.

Article 129 of the Civil Code of the Republic of Kazakhstan defines securities: «A security is
a set of certain records and other designations certifying property rights» [1]. This definition reflects
the specific features of a security, calling it a document, such a definition prescribes the need for the
materialization of a security, because the peculiarity of any document is that the information
contained in it is expressed by signs: handwritten or printed letters, numbers, symbols. In the content
of a security, the property right of its holder is fixed by symbols. At the same time, the property right
must be expressed in the text of the document in such a way that the requirements of the law for the
form of a security (i.e., the presence of a tangible, paper carrier of a certain right is necessary) and for
its content are met, which means, firstly, the authority of the owner of the document must be expressed
clearly, unconditionally, and unambiguously depending on depending on the type of security. The
expression in its content of the mutual rights and obligations of the parties in a legal relationship
certified by a security is unacceptable. Secondly, one of the specific features of a security is the
formality of the document, when its content necessarily has the necessary conditions (details). This
requirement is significant, so much so that in the absence of at least one of the mandatory requisites,
the document has no force and legal value of the security. Moreover, Article 131 of the Civil Code
of the Republic of Kazakhstan establishes the rule that the absence of mandatory details in the text of
a security or its non-compliance with the form established for it entails its invalidity. As follows from
the definition, a security expresses a property right in such a way that without presenting the original
document, this right cannot be realized (i.e. transferred to another person or exercised). This
dependence presupposes the procedure for transferring the right such that by transferring the paper,
the person transfers the right expressed in it and, conversely, in order to transfer the property right, it
is necessary to transfer the original of the document certifying it. In order to receive execution on a
security, it is required to present it to the obligated person.

The property distinguishing a security (as a set of rights enshrined in it) from the usual legal

153


mailto:Salt_1979@mail.ru
https://orcid.org/0000-0003-0726-5477
https://orcid.org/0000-0003-0726-5477

K.)Ky06anoB aTeiHIarbl AKTe0€ OHIpIIK YHUBEPCUTETiHIH Xabapmibichl, Ne3 (77), kpipkyiiek 2024
DKOHOMHKA JKOHE KYKbIK-DKOHOMHKKA ¥ IipaBo-Economics and law

relations between creditors and debtors is the presence of property properties, i.e. its «turnovery,
including the ability to independently become an object of civil law relations. A security acts as a
document expressing property and non-property rights related to it, can independently circulate on
the market and be the object of purchase and sale, transactions, is a source of income. Historically,
the «paper» documentary form inherent in a security gave it the external signs of a thing and thus
resolved the «logical paradox» of the existence of a «right to a right» (for example, ownership of the
right to vote at a shareholders' meeting in a joint-stock company).

Modern trends towards the disappearance of «paper» securities from circulation and the
dematerialization of many securities (i.e., the deprivation of their paper carrier) have raised this
problem again. Thus, the whole history of the emergence and formation of the securities market is
the history of the widespread transformation of relations between creditors and debtors into
«negotiable» property. Recognition of what exactly should be understood by a security, by listing
documents that are valuable under Kazakh law, can be considered as a violation of the norms of civil
legislation.

Civil law stands on the positions of the free establishment of rights and obligations by its
subjects for themselves. The principle: «Everything is allowed that is not prohibited by law». In
accordance with this principle, subjects of civil law can perform any actions that are not prohibited
by law, including releasing documents into circulation that can subsequently be considered as
securities. Another confirmation of this principle is the fact that the norms of civil law on securities
are fundamentally dispositive in nature [2;41]. The application of the rules of a dispositive nature
depends entirely on the discretion of the participants in the investment activity. They can exclude the
application of the dispositive norm to their relations; can change its content as a whole or any part of
it, etc. Due to the fact that dispositive norms are the basis of civil legislation, subjects of civil law can
exercise their legal capacity at their discretion, acquire or not acquire subjective rights, choose the
method of acquiring them, regulate at their discretion the content of the legal relationship in which
they are participants, dispose of subjective rights belonging to them, resort or not resort to measures
to protect the violated right, etc.

The form of the security is determined by law and is expressed by means of the necessary
details. The main purpose of securities is to certify the property and non-property rights of their
holders. An important feature of a security is the possibility of their transfer to other persons.
Documents applying for the status of securities must be recognized by the state as such, which should
ensure their good regularity and trust in them.

The modern civil law of Kazakhstan establishes various kinds of tangible and intangible
benefits among the objects of economic activity. The range of these benefits is wide and diverse.
These include: things, including money and securities, other property, including property rights,
works and services, protected results of intellectual activity and equated means of individualization
(intellectual property), intangible benefits. As objects of civil rights, a separate place belongs to
things, which is determined, firstly, by their prevalence, and secondly, by the emergence of property
relations with respect to things.

Securities constitute a special category of things in civil law. This approach is mainly aimed at
a practical solution to the issue of definition. The specificity of securities as a thing is characterized
by the fact that, due to their form, they contribute to the reification of the property rights of the person
who make up their content. By virtue of such a connection, the property right exists only in the form
of paper, thus, the transfer of paper is the transfer of the right itself, and its loss is the termination of
the right.

Thus, only the one who has the right to the security can exercise the right arising from the
security. Securities perform intermediary functions, providing access to specific material values that
directly serve to meet the needs of people and society in food, housing, transport, organization and
introduction of production, etc.

In the Civil Code of the Republic of Kazakhstan, securities as objects of civil rights are
considered as an independent institution, which is due to their special position within the framework
of things as an object of civil rights.
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When regulating relations related to the issue and circulation of securities, the norms of the law
of obligations acquire a different, broader meaning. The peculiarity of these securities (blank, non-
blank) is a strong legal connection between the document itself as an object of property law and the
right expressed in it [4; 240].Thus, the issues of legal regulation of relations on a security should be
disclosed both by the rules of property and obligation law. This is a kind of indisputable dogma of
law enforcement. The consumer value of things, which determines the legal interest of civil turnover
participants in them, is determined by their natural properties - physical, chemical, biological, etc.

Securities from the point of view of their natural properties have only a relative value,
determined by the amount of labor spent on their production. Their main consumer properties and
value, which determine the legal interest in them, are determined by the content of the right expressed
in them. Securities also differ from things in that with the physical death of a thing, its existence as
an object of civil law ceases. This rule applies to both individually defined and generic items.

Securities as documents belong to the category of movable things. At the same time, it does not
matter which civil law categories cover its action. In a developed economy, not only things become
the object of commodity turnover, but also property rights, including securities formulated in special
documents. The main feature of these documents is the close, indissoluble connection of the rights
expressed in them with the documentary form of their fixation. This role of a security is determined
by the presence of a number of properties, which makes it distinctive from other legal documents,
which also confirm the subjective civil rights of their holders, owners (wills, IOUS).

A security is a formal document certifying property rights, the exercise or transfer of which is
possible only upon presentation of this document. To recognize a document as a security, it must
comply with certain special features (properties) arising from the requirements of the law. But not all
securities market researchers hold this opinion. As a general rule, securities are written documents
drawn up on special forms that have a certain degree of protection against forgery. Along with them,
non-documentary securities can also be used. In the case of documentary form of securities, the owner
is established on the basis of presentation of a duly executed security certificate. A security certificate
is a document issued by the issuer or a person authorized by it, certifying the rights constituting the
security, as well as being the basis for demanding the fulfillment of the issuer's obligation to exercise
these rights by the owner, subject to the latter's compliance with the procedures established by law
for exercising these rights [3;231]. A security, being a document confirming property rights, must
meet certain requirements necessary to give it legal force. These requirements are determined by law
or in accordance with the procedure established by it.

A security, despite the ways of fixing it, is a formal document, which has certain requisites. The
props of a security is its face, which allows you to further determine its values in economic turnover.
The property right expressed in a security cannot be exercised by a person who does not possess this
document, which indicates the interdependence between the right to the security and the right from
the security.

A distinctive feature of a security is its turnover - participation in civil turnover. With the
transfer of a security, all rights certified by it are transferred. The security has an autonomous
character, i.e. the person who legally acquired the security acquires the right of claim for it,
independent of the rights to this paper of the previous owner.

The circulation of rights certified by securities must be regulated by the law. In the case when
electronic equipment is used, much depends on its technical perfection. The question is not what
rights and how they can be verified by an entry in the registry. For not only nominal and order
securities, but also bearer securities can be dematerialized. The first two types of securities in the
process of dematerialization turn into one that is more correctly called order, because the name of the
acquirer of property rights is recorded in the issuer's register, and these rights can be transferred only
by order («an order») of the person who is actually an authorized entity at the moment. If it is a bearer
security, then the name of the authorized entity is not entered in the debtor's register, but only its
number, series, code, etc. And any person possessing this code can at any time receive satisfaction
for this obligation. If the rights are fixed in the usual register of financial (accounting) books, then
the entries can be both nominal and anonymous (but it is unlikely that the procedure for transferring
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rights under such registers is more mobile than the procedure for transferring rights under securities).

In the case of the use of electronic technology, property rights really become more marketable.
But here the question mainly rests, firstly, on the need to create a reliable computer network that
guarantees the exercise and unhindered movement of property rights. Secondly, in the creation of a
legal system for confirming the existence of these rights for investors (electronic signatures, cards,
etc.) and the transfer of these rights. Electronic cards, when they are issued, will be subject to the
procedure for transferring rights to bearer securities. I.e. when transferring these rights, they must be
transferred by simply handing over the cards themselves, electronic codes, passwords, etc.

Thus, the issue of forming a legal institution of dematerialized («undocumented») securities
requires careful development using the latest and most advanced achievements of science and
technology. The system of norms regulating this legal phenomenon should also include rules
regulating the activities of such elements of the securities market infrastructure as a depository,
independent registrars, clearing organizations. The securities market, like other markets, is a complex
organizational and economic system with a high level of integrity and completeness of technological
cycles. On it, securities are the subject of purchase and sale using a set of prices, which also differs
from ordinary goods. They have a nominal, issue and market price.
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Annoranusi. ['paxxnanckoe npaBo PecnyOnuku Kazaxcran B unciie 0OBbEKTOB XO3SHCTBEHHOW NESTENBHOCTH
yCTaHaBJIMBAeT MaTepUalibHble, HeMaTepHanbHble Onara. Kpyr aTux 6mar MHOroo6paseH. K ux 4umcity MoxHO OTHECTH:
BEIIH, ICHBIH, LICHHbIE OyMary, HHOe NMYILECTBO, B TOM YHCIIe UMYIIECTBSHHBIE IIPaBa, paOOTHI U YCIYyT'H, OXpaHsAeMbIe
Ppe3yIbTaThl HHTEJUICKTYaJIbHON ACSTEILHOCTH U IPUPABHEHHBIC K HUM CPEACTBA HHIMBUAYaIN3aluy, HeMaTepHaibHbIe
6mara. Oco0yr0 KaTerophio BeIeil B TpakJaHCKOM IIpaBe COCTABIAIOT IICHHBIE Oymaru. B pa3BuTOi 3KOHOMHKE
00BEKTOM TOBAPHOTO 000POTA CTAHOBATCS HE TOJIBKO BEIY, HO ¥ IMYIIECCTBECHHbIE IIPaBa, B TOM YHCIIe 0(OPMIICHHBIC B
CIelMalIbHBIE JOKYMEHTHl - LeHHble Oymarn. OCHOBHYIO OCOOCHHOCTh 3THUX JOKYMEHTOB COCTaBJIACT OJH3Kasd,
HepaspbIBHAs CBSI3b BBIPAXKCHHBIX B HUX IIPaB ¢ JOKYMEHTaJILHOU (GopMoii ux dukcanuu. [laHHas poib HEeHHOI Oymaru
orpejieJieHa HAJTIMYUEM psijia CBOMCTB, JeIaeT ee OTIIMYUTEIILHON OT MHBIX IOPHIMYECKUX TOKYMEHTOB, KOTOPBIMH TaKXKe
MOJTBEPKIAIOTCS CYOBEKTHBHBIE TpaXIAHCKHE IpaBa WX JAepkaresieil, BiajzenplieB. B cratbe u3ydeH mporecc
CTaHOBJICHUs pPbIHKAa LEHHBIX Oymar B PecmyOnuke Kazaxcran, mpoluecc co3maHusi 3aKOHOIATENbHOW 0asbl, 4eTKOoe
OTpa)XCHUE B 3aKOHOJATEJILCTBE INPAaBOBOM NMPHPOIBI PHIHKA IEHHBIX OyMar, 0COOCHHOCTH pBIHKA IIEHHBIX Oymar,
SIBILSTOIIMECST cepoit (DOPMHUPOBAHUS CIpPOCa M TMPEUIOKEHHUS IICHHBIX OyMmar. 3aTpoHyTa HCTOpHS MOSBICHHUS U
CTaHOBJICHUs PbIHKA IEHHBIX Oymar. OTMeueHbl XapaKTEpHbIE NPAaBOBbIE YEPTHI LIEHHBIX Oymar: CBOWCTBa, (opma,
rpa)xJaHCKO-IIPABOBOI1 cCTaTyC.

KuaroueBble c1ioBa: ieHHBIE OyMard, TpakAaHCKOE IPaBo, 00bEKT BEIIHBIX IIPaB, ACPKATENb, HIMYIIECTBO, T0XO,
JOKYMEHT, CIETIKA.
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Anparna. Kazakcran PecrryOnmkachIHBIH A3aMaTTHIK KYKBIFBI IaPYaIIbUIBIK KBI3MET OOBEKTIIEPiHiH KaTapbIHaa
MaTepHANIBIK, MaTePHAJABIK eMeC WTUTKTepAi Oenrimedmi. Bynm apTHIKIIBLIBIKTapAslH mIeHOepi optypii. Omapra
MBIHANAp >KaTaJbl: 3aTTap, aKia, Oaraipl Kara3map, 0acka MYJIK, OHBIH IMIiHAE MYIIKTIK KYKBIKTap, KYMBICTap MEH
KBI3METTEpP, 3USATKEPJIIK KBI3METTIH KOPFAIAThIH HOTHXKEICpl JKOHE OJlapFa TEHECTIPUIreH aapanay Kypaiiapsl,
MaTepHAIIBIK eMeC Tayapiap. A3aMaTThIK KYKbIKTarbl 3aTTapiblH CpeKIIe caHaThl-Oaranbl Kara3map. Jlambiran
HKOHOMHUKa/Ia Tayap aifHaIbIMBIHBIH 00BEKTICI TEK 3aTTap FaHa eMeC, COHBIMEH KaTap MYJIKTIK KYKbIKTap, COHbIH ilIiH/Ie
apHaiibl Ky)KaTTapra pecimMenreH Oaraibl Kara3aap Ooubin Tadbuiansl. byl KykaTTap/piH 0acThl epeKIeNiri - oaapjaa
KOPCETUITeH KYKBIKTAPJABIH OJiap/bl OCKITYMIH KYKaTThIK (POPMAChIMEH TBIFBI3, a)KbIpaMac OaiylaHbICHL. Baraibl
Kara3/blH Oy pelri OipkaTap KacHeTTepIiH OOJTybIMEH aHBIKTaNlalbl, OHBI 0acKa 3aHIbl KY)KaTTapIaH epeKIIeIeHaipei,
ollap COHBIMEH KaTap OJapibIH HENIepiHiH, HeNepiHiH CYOBEeKTHBTI a3aMaTTHIK KYKBIKTapbIH pacTaiasl. Makamamga
Kasakcran PecriyOnmkaceiana baranel Kara3gap HApBIFBIHBIH KANBINTACY IPOIECi, 3aHHAMAIIBIK 0a3aHBI KYpy HpOIIeci,
3aHHaMaja Oaraibl Kara3/Jap HApBIFBIHBIH KYKBIKTHIK CHITATBIHBIH HAKTHI KOPIiHICI, Oaraibl Kara3Japra CYpaHbBIC ITeH
YCBIHBICTHI KAJIBIITACTHIPY CANACKHI OOJIBIN TaOBLIATHIH OaFalibl Kara3aap HApBIFBIHBIH €PEKIICTIKTepl 3epTTesireH. baraisr
Kara3/iap HapbIFBIHBIH MMaiiaa O0Iybl MEH KaIIBINITACy TAPUXBI KO3FAIIbI. baranbl Kara3aapblH TOH KYKBIKTHIK Oenriitepi
artan eTiJIi: KaCHeTTePi, HBICAHBI, a3aMaTThIK-KYKBIKTHIK MOpTeOeci.

Tyiiin ce3nep: baransl kKaraznap, a3aMaTTBIK KYKBIK, 3aTTail KYKBIKTap 00BEKTIC1, YCTayIITbl, MYJTIK, TAOBIC, KYKaT,
MOMiJte.

157


mailto:Salt_1979@mail.ru
https://orcid.org/0000-0003-0726-5477
mailto:Salt_1979@mail.ru
https://orcid.org/0000-0003-0726-5477
https://orcid.org/0000-0003-0726-5477

