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AunHotanusi. Byn Makanmana aBTOpiap YITTHIK KYKBIKTarbl KBUIMBICTBIK ICKE€ KaTBICTBI COT TaJIKbLIaybl
CaThICBIH/A a3aMATTHIK TajJal WHCTUTYTHIHBIH MOHI MEH Ma3MYHBIH KapacTbIpajibl. A3aMaTThIK TaJal MHCTHTYTHI ic
KYPri3y KYKBIFBIHBIH AepOec MHCTHTYTHI OOJBIN TaOBIIATBIHABIKTAH, OCBl MHCTHTYTTBIH ©MIp CYpPyiHE »XOHE OHBI
OTaHJIBIK KYKBIKTA XY3€Te achlpy IIapajapblHa FalbIMIapAblH KOHIETIIMUIAphl MEH Ko3KapacTapsl 3eprreiesi. OcblFan
OailyIaHbICTBI XKYMBICTA TEK YFBIMBI MEH Ma3MYHBI FaHa €MeC, COHBIMEH KaTap KbIJIMBICTBIK MIPOLIECTE a3aMATTHIK TajaIl
KOIO Mep3iMi Jie KapacThIpbliaabl. KbUIMBICTHIK iC KO3FaIfaHHAH KEHiH JKOHE OCHI KbUIMBICTBIK ICTi OIPIHIIN CAThIIAFbI
COTTa Kapay Ke3iHIe COT Tepreyl asKrajraHra JeiiH a3aMaTThlK Tanan Koo Kykeirbl 1997 sxburrbl KP KDKK-ge,
conpaii-ak 2014 xwuirel KP KIDXKK-ne Genrinenren. Byan keiliH aHbpIKTana bl IaMaiaH ThIC KEHEHTY 3aH LIBIFAPyLIbI
Mep3iMAEpiH a3aMaTThIK Tajan KOWBbUIFaH.

Tyiiin ce3mep: azaMaTTHIK Tajam-apbl3, KBUIMBICTHIK COT iCiH JKYPTi3y, KBUIMBICTBIK IC, MYJIKTIK KYKBIKTap,
Tayarkep, ic )Xyprisy 3aHHaMachl, KiHOJIO afiaM, Ko01pICHYIII.

AHHoOTanusi. B nmaHHO# cTarhe aBTOPHI PacCMaTPHBAIOT CYLIHOCTh U COJIEpKaHHE MHCTHUTYTa I'PaskJAaHCKOTO
HCKa Ha CTAJNM CyAeOHOTro pa30HpaTebCTBa OTHOCUTEIHHO YTOJIOBHOTO Jiea B HAIMOHAIBHOM IpaBe. MccienyroTes
KOHIENIMM M B3JIIABI YYEHBIX Ha CaMoO CYIIECTBOBAHME MJAHHOTO HHCTHTYyTa M Mepax ero peaju3alid B
OTEYECTBEHHOM TIPaBe, B CBSA3HM C TEM, YTO HMHCTUTYT I'Pa)XJAaHCKOTO HMCKa SIBISETCS CaMOCTOSATEIFHBIM HHCTHTYTOM
MIpOIeCCyaIbHOTO TIpaBa. B 3Toil cBs3M B paboTe paccMaTpHUBAIOTCS HE TOJIBKO IOHSATHE U COACpXKAaHUE, HO M CPOKH
OpeabABICHUS TPaXJAaHCKOIO MCKa B YroJoBHOM Impouecce. [IpaBo NpeabsBIATh TpakJaHCKMH HUCK IIOCIe
BO30Y’K/IEHHSI YTOJIOBHOTO JieJla M JI0 OKOHYAHUs Cy/[eOHOTO CIEACTBUS NPH pa3doMpaTeNbCTBE AAHHOTO YrOJIOBHOTO
JleNia B CyJe mepBoi MHCTaHIMH ObUI0 ycraHoBieHO eme B YIIK PK 1997 rona, takxke kak u B YIIK PK 2014. Ha
OCHOBaHHME 4Yero B paborte

KiroueBble ciaoBa: TPaKAAHCKWI HCK, YTOJOBHOE CYIONPOW3BOACTBO, YTOJIOBHOE IEN0, WMYIICCTBEHHBIE
IpaBa, MCTEIl, MPOIeCCyaTbHOE 3aKOHOIaTeILCTBO, BHHOBHOE JIUIIO, TOTEPIIEBIITHIA.

Abstract. In this article, the authors consider the essence and content of the institution of civil action at the stage
of judicial proceedings in relation to a criminal case in national law. The author studies the concepts and views of
scientists on the very existence of this institution and the measures of its implementation in domestic law, due to the fact
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that the Institute of civil claim is an independent Institute of procedural law. In this regard, the paper considers not only
the concept and content, but also the timing of a civil claim in criminal proceedings. The right to bring a civil action
after the criminal proceedings and the conclusion of the judicial investigation in the proceedings of the criminal case in
the court of first instance was established in the code of criminal procedure code of the Republic of Kazakhstan 1997, as
well as in the criminal procedure code of the Republic of Kazakhstan 2014. On the basis of which the work determines
the excessive extension of the legislator's terms for filing a civil claim.
OIIPENEIAETCS YPE3MEPHOE PACIIMPEHHE 3aKOHOAATENIEM CPOKOB IIPEABABICHUSA I'PAKIAHCKOTO MCKA.

Key words: civil action, criminal proceedings, criminal case, property rights, plaintiff, procedural law, guilty

person, victim.

A specific procedural form of justice is a trial. Establishing the specificity of judicial
proceedings as a form of justice, according to some scientists, the tasks of judicial proceedings are
similar to the General tasks of justice in criminal cases [1; 41]. V.M. Bozrov does not agree with
this, and his opinion is more accurate. "This statement is not entirely accurate, because along with
the General tasks that are inherent in criminal justice, this stage also has specific tasks that are faced
by the court of cassation or any other form of justice, can not be identical with the tasks that are
solved at the stage of trial" [2; 102, 130-131]. Therefore, article 1 of the Constitution of the
Republic of Kazakhstan recognizes human and civil rights and freedoms as the highest value and,
according to article 76, they are provided with justice . It is in the administration of justice that the
judiciary exercises its powers.

Full consideration of the circumstances of the criminal case in accordance with what actually
took place, an objective analysis of these circumstances under the criminal law and on the basis of
this decision on the criminal responsibility of the person or his acquittal is the essence of the trial. In
this case, the filing of a civil claim can be carried out at the stage of preliminary investigation or in
court proceedings and before the end of the judicial investigation.

Methods

In the course of the work, such General scientific methods of cognition as universal, logical, as
well as private scientific methods - special — legal, formal-legal and intersectoral. The universal
method is the methodological basis of scientific research, which determines the methods that are
essentially characteristic for use in it. The logical method of research is based on the concept of
correct thinking, implemented through analysis and synthesis.

The special legal method is characterized by the consideration of the legal institution with the
definition of the provisions and norms of legislation, as well as their interpretation. Formal-legal
(legal-dogmatic or technical-legal) allows you to explore the object of consideration regardless of
its historical, social or political content, that is, through the use of formal logic, the formation of

concepts and contents of certain legal categories is carried out. Using the intersectoral method, it
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becomes possible to study the legal norm of one branch of law together with the provisions of other
branches of law, that is, it is applicable to research on legal categories that are common not only in
this sphere of public relations, but also legal relations themselves, implemented in the civil legal
field.

Normative resolution No. 2 of the Supreme Court of the Republic of Kazakhstan «On the
practice of applying legislation regulating the rights and obligations of persons who have suffered
from crimes" dated April 24, 1992 determined the possibility of compensation for moral damage in
a monetary amount in Kazakhstan . It provides an interpretation of the victim's right to claim
compensation for non-pecuniary damage in monetary terms, while recognizing it as a civil plaintiff.

There are different opinions of scientists regarding the institution of civil action in criminal
proceedings. According to V. p. Bozhev, doctor of law, Professor, honored worker of science of the
Russian Federation, a civil suit is not only a way to protect the subjective rights of citizens, but also
a single one for civil and criminal proceedings. This opinion does not change the essence of
consideration of a civil claim in criminal proceedings. Here, it is also an award claim. Being a
specific procedural form of consideration of a dispute about law, when considering a civil claim,
procedural guarantees of the parties must be provided [3; 432].

According to Z.Z. Zinnatulin, doctor of law, Professor, consideration of a civil claim in
criminal proceedings is carried out because the illegal act of the suspect, accused, defendant or civil
defendant violates the norms of criminal and civil legislation. Thus, this is the basis for applying
both criminal and civil liability. It is precisely on the basis of this unity of grounds that we can talk
about the possibility of considering a civil claim in criminal proceedings [4; 14].

On this topic, S.N. Bachurin, candidate of legal Sciences, stands out among Kazakhstani legal
scholars, who in his work "On the issue of consideration of a civil claim in a criminal case" defines
the concept of a civil claim in a criminal process. Civil action in criminal proceedings is a complex
criminal procedure institution, which is a set of rules that regulates public (criminal procedure)
relations regarding the property or material nature of the consequences of a crime in the field of
criminal proceedings, and therefore, due to the unity of material civil relations in criminal and civil
processes, it includes elements of the civil procedure method of regulation [5; 12].

We could agree with this opinion, although the concept of a claim is still a civil institution, and
therefore is content is pf a civil nature. In relation to the legal provision on the position of
participants in criminal proceedings, a civil claim is already an institution of criminal procedure
law.

In the work "Ways of ensuring a civil claim in criminal proceedings", doctor of law, Professor

T.A. Khanov also gives an understanding of this Institute of procedural legislation. For Hanowa
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civil action in criminal procedure is the treatment of the person concerned to the court at the stage
of criminal proceedings concerning the restoration of property rights of defendants or persons who
are responsible for his actions, for damages that were caused by offense or socially dangerous act of
the deranged”. At the same time, he argues that this institution serves to ensure the basic
constitutional principles of the Republic of Kazakhstan, that is, regarding the judicial protection of
civil, including property, rights [6; 39].

Based on the presented points of view of scientists, it can be argued that they are similar, that
is, the very existence of the institution of civil action in criminal proceedings is determined by the
specifics of the criminal process. But still relevant questions remain about the subject, content,
procedure for consideration and resolution, the scope and implementation of the process of proving
a civil claim.

The above-mentioned opinions on the essence of this institution define a civil claim as a
complex institution, as a separate Institute of criminal procedure law, or as a civil procedure
Institute regulated by the methods of civil procedure legislation.

In criminal proceedings, civil claims of individuals and legal entities may be considered for:

- compensation for property and moral damage caused directly by a criminal offense or socially
dangerous act of an insane person;

- reimbursement of expenses for burial, treatment of the victim, amounts paid to him as
insurance compensation, benefits or pensions;

- reimbursement of expenses incurred in connection with participation in the investigation,
preliminary investigation and in court, including expenses for representation [7; article 166].

Proving a civil claim submitted in a criminal case is regulated by the criminal procedure law.
According to it, the duty to prove the nature and amount of damage that was caused by a criminal
offense, as circumstances that are included in the subject of proof in the case [7; part 2 of article
166], lies with the prosecution. This is also defined in the Resolution of the Supreme Court of the
Republic of Kazakhstan “On consideration of a civil claim in criminal proceedings”, according to
which the burden of proff falls on the civil plaintiff [8; article 13]. According to Lebedev N.N.,
Lobacheva S.V., based on the content of the civil claim, the behavior of its participants, this
institution is subject to regulation through the civil procedure method. This is confirmed by the fact
that the Civil procedure code establishes the burden of proof for both parties to the claim, which
expresses the essence of the claim itself [9; article 72]. Article 166 of the Criminal procedure code
of the Republic of Kazakhstan also speaks about the application of the civil procedure method of
regulation, in particular, about the possibility of applying of the civil procedure legislation if there

are gaps in the criminal procedure legislation.
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This means that a civil claim in criminal proceedings is an institution that combines the norms
of both criminal procedure and civil procedure legislation.

The question of whether the institution of civil action in criminal proceedings is appropriate is
repeatedly raised by scientists. Borzov V.M. speaks about the relevance of the application of this
institution in the criminal case, and the therefore it is impossible to apply a civil claim in the
criminal process. The reason for this is various subjects and methods of legal regulation of civil and
criminal proceedings. Therefore, civil claims related to compensation for material, moral damage,
etc., cannot be considered simultaneously with the conduct of criminal proceedings.

Opponents of this point of view hold the position of preserving the institution of civil action in
criminal proceedings, as well as expanding the scope of this institution. This institution saves the
time of participants in the legal relationship in terms of restoring the rights of the injured party,
thereby acting as an additional guarantee of ensuring its rights and freedoms.

The highest value of the state is the individual, his rights and freedoms, legal interests,
including property interests. At the same time, the position of the legislative power is to protect the
rights of the individual by all legal means of protection.

Then the presence of a civil claim in criminal proceedings is contrary to this objective to ensure
that the recognition of the defendant of the requirements set out in the complaint, may have an
impact not only on plaintiff, but on the position it will occupy during the court process.

In this matter, the legislative power is committed to maintaining this institution within the
framework of criminal procedure legislation. However, the question of establishing the limits of the
action of the studied institution in criminal proceedings remains relevant. At the moment, there are
no legal norms that characterize the scope and boundaries of a civil claim in criminal proceedings.

A possible increase in the functions of investigative bodies and the introduction of legislative
changes in the implementation of criminal proceedings is also a limiting factor in resolving this
issue. In particular, Shadrin V. determines that the boundaries of satisfaction of property claims are
established so that this process does not complicate the activities of reviewing and resolving a
criminal case. But according to subparagraph 37 of paragraph 1 of article 6 of the Law “On internal
Affairs bodies of the Republic of Kazakhstan”, the protection of life and health, and property of
persons is the responsibility of the internal Affairs bodies [10]. While the Criminal procedure code
of the Republic of Kazakhstan does not set as objectives of the criminal process protect the rights
and interests of the individual, although established as principles of the criminal process to protect
the rights and freedoms of man and citizen, the inviolability of property, houses [11]. Protection of
the rights and interests of the injured party should be the basis for the appointment of criminal
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proceedings. We believe that this circumstance is a gross omission of the legislator and requires
legislative consideration.

Why should the exercise of the rights and protection of the legitimate interests of the injured
party depend on the capabilities of state bodies and officials investigating a particular case? After
all, the right to a civil clam established by law must be secured against every citizen of the state.

A claim can be made not only in the course of a preliminary investigation. The legislator
establishes the possibility of filing a civil action by any person who directly suffered material or
moral damage by the criminal offence or criminal act insane, or his representative since the
beginning of the pre-trial investigation until the end of the judicial examination [7; part 1 of article
167]. At the same time, there is an obligation to take measures to ensure civil action by the criminal
prosecution body under the law [7; article 171]. If these measures to ensure compensation for
damage that was caused by a criminal offense were not carried out by the investigator, investigator
or Prosecutor, then at the trial, the court shall issue an order to take measures to ensure
compensation for damage that was caused by a criminal offense. According to the criminal
procedure law, the criminal prosecution authority is obliged to comply with this decision [7; article
325].

In relation to the scope of a civil claim, the legislator also determines its position in relation to
the recovery of moral damages. According to the Resolution of the Supreme Court “On application
by courts of the legislation on compensation of moral harm”, the judicial authority conducting the
criminal proceedings must implement measures for compensation of moral harm [12].

The very presentation of a civil claim by this person determines whether it can be recognized as
a civil plaintiff. Articles 58. 73 and 167 of the Criminal procedure code of the Republic of
Kazakhstan establish a list of those who have the right to bring civil claims in criminal proceedings.
These are individuals and legal entities who have suffered harm as a result of a crime or an act
prohibited by criminal law of an insane person, their legal representatives and representatives, the
Prosecutor.

Under article 73 of the Criminal procedure code of the Republic of Kazakhstan, these persons
have the right to apply to criminal proceeding with a civil claim when the circumstances established
in the case confirm that they were harmed directly by a crime or socially dangerous act of an insane
person. And, in addition, when there are only sufficient grounds for causing harm to these persons.

We consider it necessary to make additions to the above-mentioned article regarding the
recognition of the victim as a civil plaintiff in order to implement guarantees to ensure it, as well as
when applying measures to secure a civil claim. This opinion is also held by A. Grinenko, who
identified the need to introduce a mechanism for automatically establishing the status of a civil

plaintiff for the victim, in particular, when the procedural status of the victim and the civil plaintiff
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coincided. This opinion was justified by the need to reduce procedural procedures and procedural
documents.

Here there is a violation of the right of the victim to bring a civil claim. Criminal procedure
legislation defines the need to explain the possibility and necessity of exercising this right, and not
to compel the writing of a claim.

Clarification of the rights of the victim, the private Prosecutor, the civil plaintiff, the civil
defendant and their representatives presiding over their rights in the main trial is carried out in the
preparatory part of the trial. In addition, as is a clarification of the victim's right to reconciliation
with the defendant, including by means of mediation in cases of private prosecution, as well as in
cases of criminal offences and crimes of medium gravity committed for the first time and in cases
determined by part two of article 68 of the criminal code [7; article 359].

The claim presented since the initiation of the criminal case, but before trial, as in finished and
unfinished crime or a prohibited by the criminal law act insane and when the accused is not
installed.

The main trial involves a civil plaintiff, a civil defendant, or their representatives. If the civil
plaintiff or his representative does not appear in court, the claim may be left without consideration.
In this case, the legislator establishes the possibility of considering a civil claim in civil
proceedings. The right of a civil plaintiff or his representative to request consideration of a civil
claim in the absence of a civil plaintiff is determined. But, in addition, the appearance of a civil
plaintiff or his representative will not matter if the need to consider the claim is recognized by the
court or supported by the Prosecutor.

The absence of a civil defendant or his representative may not prevent the consideration of a
civil claim in criminal proceedings [7; part 5 of article 339]. In addition, Kazakh procedural
legislation defines the duty of the court to determine the relation of the defendant to the plaintiff's
claim nor in the preparatory part of court session [7; article 320], either at the beginning of the
judicial investigation [7; article 345].

On the basis of this, it seems necessary to join the opinion of scientists about the disclosure of
the civil claim simultaneously with the indictment [13; 167]. The need to announce a civil claim
and thus establish the defendant's attitude to it is manifested when the civil plaintiff did not appear
at the court session and did not apply for consideration of the claim in his absence, and the
Prosecutor did not Express his attitude to the civil claim.

This is best done before the definition of order of examination of evidence [7; article 366],
since the court is important to know whether evidence concerning the civil claim, in the absence of

the civil plaintiff.
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In addition, the code of criminal procedure of 2014, in contrast to the code of criminal
procedure of 1997, does not contain three articles directly related to the recognition of an individual
or legal entity as a civil plaintiff, refusal to recognize a civil plaintiff and involvement in the case as
a civil defendant [7; articles 164-166]. In this case, the legislator limited himself to considering the
concepts of "civil plaintiff* and "civil defendant™ in articles 73 and 74 of the CPC of the Republic
of Kazakhstan.

This introduces confusion and uncertainty in the process of considering the claim in criminal
proceedings. And any inaccuracy and uncertainty leads to a possible violation and infringement of
the property rights of individuals and legal entities who made a claim.

A civil action has the purpose of compensating for property and moral damage that was caused
directly by a criminal act or an act committed by an insane person. In addition, this includes
expenses for burial, treatment of the victim, amounts that were paid to him as insurance
compensation, benefits or pensions, as well as expenses related to participation in the investigation,
preliminary investigation and in court, including expenses for representation.

The right to bring a civil action after the criminal proceedings and the conclusion of the judicial
investigation in the proceedings of the criminal case in the court of first instance was established in
the CPC of the Republic of Kazakhstan 1997, as well as in the CPC of the Republic of Kazakhstan
2014. On the basis of which it is possible to determine the excessive extension of the terms of
filing a civil claim.

The very meaning of a civil claim in criminal proceedings can be determined:

1) article 113 of the criminal procedure code of the Republic of Kazakhstan itself establishes
the nature and extent of the harm caused by the crime as a circumstance that is subject to proof.
Therefore, this setting has not only civil and legal significance, but also criminal law;

2) when considering a civil claim within the framework of the criminal process, the judicial
procedure solves the problem of restoring the property rights of a person who has suffered property
damage as a result of a crime;

3) consideration in one criminal process of a civil claim for the restoration of property rights of
a person who suffered property damage as a result of a crime is convenient for the civil plaintiff;

4) consideration of a civil claim in criminal proceedings is also convenient for the court, as it
serves to implement the task of a full study of the evidence in the case to resolve all claims, which
is possible when using and evaluating the evidence collected in the criminal case;

5) consideration of a civil claim in a criminal case provides savings of effort and funds, as well

as the exclusion of making different decisions on the same issues;
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6) consideration of claims in criminal proceedings leads to strengthening the implementation of
the educational function of the criminal process. That is, a criminal penalty is applied to the

perpetrator, and the obligation to compensate for the harm caused by his criminal actions [14; 401].

However, the positive characteristics of the research Institute are the saving of state financial
recourses for the implementation of the proceeding, the release of the plaintiff (the injured party)
from paying the state fee, and the use of an effective procedure for the appearance of the defendant
on the court. A civil claim in criminal proceedings is a means of protecting the rights and interests
of a person and a citizen, which contributes to a better identification of the guilty party, preventing
the presence of different judgments on the same issues, and also helps to establish the burden of
proof of the defendant’s guilt on the investigating authorities and the Prosecutor, and not on the
plaintiff.

The institution of civil action is a necessary component of criminal proceedings. The
effectiveness of its implementation contributes to improving the situation of persons who have
suffered moral damage and / or property damage as a result of violation of the criminal law.
Therefore, this institution needs to be improved and further developed in order to fully implement
the principles of competition and equality of the parties to legal proceedings.
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KA3AKCTAH PECIIYBJIMKACHI DKOJOTMSIJIBIK KOJAEKCIHIH JKOBACBIH
KABBLIJIAY ASICBIHJIA AKTOBE OBJIBLICBIHBIH KOPIIIAFAH OPTAHEI
KOPFAY/JIbIH O3EKTI MOCEJIEJIEPI

A.K. KYPMAHOBA

K. ’Kybanoe ameinoazel Axkmebe oxipnix ynusepcumemi, Axkmoobe, Kazaxcman

AHHOTamMs. Makanaga Axre0Ge oHipiHIEri Herisri SKONOTHUSIIBIK MOCeNellep >KOHE MEMIIEKETTIK
OpraHJapAbIH KOpIIaFaH OpTara JKOHE ajaM JCHCAYJBIFBIHA 9CEPiH aNJBIH-ATy, OONIBIpMay, IIEKTEY XKOHE CallIapbiH
KOO KOHIHJIET1 ic-opekeTTepi KapacTeipbuiraH. COHBIMEH KaTap, JKYMBICTA aTajFaH Maceienep OoiibiHmma Kaszakcran
PecnyOnukachIHBIH DKOJIOTHSUTBIK KOJEKCI )KOOACBIHBIH HETI3r1 epexenepi oenrinenren. Ockl HOPMAaTUBTIK KYKBIKTBIK
akTi Kaosunay Typansl Kazakcran Pecybnmkace! Ipesnnentiniy conrsl JKonnaysrana aifteurras [1]. Atam aliTkanza,
Makanaaa Kasipri ke3je TaOuru OOBEKTiJIep MEH pecypCTapiblH KarJaibl, OJIapAblH ajaM eMipi MEeH JeHCAyJbIFbIHA
ocepi 3eprrenreH. TaburaT maiimanaHyIIbIIAPBIH OCIM Kelle KaTKaH OHIIpICTIK OeICeHIITITiHIH HOTHKeNepi TaOuru
pecypcTapabl YIKeH KeJjeMiHjae NaijanaHyFa, IeMeK OJIapJblH JKaFdalbIHBIH HalllapiiayblHa oKeJedi. AWMaKTBIH Cy
pecypcrapel (Enek, Ca3mpl e3eHIepi), XMMUSUIBIK JIaCTaHyFa YVIIBIpaFaH aTMoc(hepalblK aya, JXKep pecypcTapbl
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